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R e q u e s t  f o r  R e c o n s i d e r a t i o n  

' DIOEST: 

R e q u e s t s  f o r  r e c o n s i d e r a t i o n  o f  d e c i s i o n  
a n d  c l a i m  f o r  b i d  p r e p a r a t i o n  c o s t s  a r e  
d i s m i s s e d  w h e r e  t h e  q u e s t i o n  o f  w h e t h e r  
i s s u e s  r e l e v a n t  t o  d e c i d i n g  t h e s e  m a t t e r s  
w i l l  b e  c o n s i d e r e d  by a U n i t e d  S t a t e s  
d i s t r i c t  c o u r t  i s  now p e n d i n g  b e f o r e  a 
U n i t e d  S t a t e s  c o u r t  o f  a p p e a l s .  

L a n d m a r k  C o m m e r c i a l  C o n t r a c t o r s ,  I n c .  ( L a n d m a r k ) ,  a n d  
t h e  Army C o r p s  o f  E n g i n e e r s  ( C o r p s )  r e q u e s t  t h a t  w e  r e c o n -  
s i d e r  o u r  d e c i s i o n  i n  Doyon C o n s t r u c t i o n  Co., I n c . ,  
B-212940, F e b .  1 4 ,  1 9 8 4 ,  84-1  C . P . D .  7 1 9 4 ,  i n  w h i c h  w e  
s u s t a i n e d  a p r o t e s t  by Doyon C o n s t r u c t i o n  Co.,  I n c .  ( D o y o n ) ,  
a g a i n s t  t h e  C o r p s '  a c c e p t a n c e  o f  L a n d m a r k ' s  b i d  u n d e r  
i n v i t a t i o n  f o r  b i d s  ( I F B )  No. D A C A 8 5 - 8 3 - B - ' b 0 2 5 .  We f o u n d  
t h a t  t h e  C o r p s  s h o u l d  h a v e  r e j e c t e d  L a n d m a r k ' s  b i d  a s  n o n -  
r e s p o n s i v e  b e c a u s e  L a n d m a r k  f a i l e d  t o  a c k n o w l e d g e  a m a t e r i a l  
a m e n d m e n t  t o  t h e  IFB. We r e c o m m e n d e d  t h a t  t h e  C o r p s  t e rmi -  
n a t e  f o r  t h e  c o n v e n i e n c e  o f  t h e  g o v e r n m e n t  t h e  c o n t r a c t  i t  
a w a r d e d  t o  L a n d m a r k .  

F o l l o w i n g  o u r  d e c i s i o n ,  L a n d m a r k  f i l e d  a m o t i o n  i n  t h e  
U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  A l a s k a  
(No .  A84-121 C I V )  s e e k i n g  a p r e l i m i n a r y  i n j u n c t i o n  a g a i n s t  
t h e  C o r p s  t e r m i n a t i n g  L a n d m a r k ' s  c o n t r a c t  a n d  a w a r d i n g  a 
c o n t r a c t  t o  Doyon.  On A p r i l  1 7 ,  t h e  d i s t r i c t  c o u r t  d i s -  
m i s s e d  t h e  a c t i o n  b e c a u s e  i t  f o u n d  i t  l a c k e d  j u r i s d i c t i o n  t o  
g r a n t  t h e  r e q u e s t e d  r e l i e f .  On A p r i l  1 9 ,  L a n d m a r k  a n d  t h e  
C o r p s  e n t e r e d  i n t o  a s t i p u l a t i o n  s t a y i n g  t h e  c o u r t ' s  d e n i a l  
of L a n d m a r k ' s  m o t i o n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  a n d  
b a r r i n g  t h e  C o r p s  f r o m  t e r m i n a t i n g  L a n d m a r k ' s  c o n t r a c t  w h i l e  
L a n d m a r k  a p p e a l e d  t h e  d i s t r i c t  c o u r t ' s  d e t e r m i n a t i o n .  T h i s  
s t i p u l a t i o n  b e c a m e  t h e  s u b j e c t  o f  t h e  d i s t r i c t  c o u r t ' s  o r d e r  
on  A p r i l  2 0 ,  1 9 8 4 ,  s t a y i n g  t h e  c o u r t ' s  A p r i l  1 7  d i s m i s s a l  
a n d  b a r r i n g  t e r m i n a t i o n  o f  L a n d m a r k ' s  c o n t r a c t  d u r i n g  t h e  
p e n d e n c y  o f  L a n d m a r k ' s  a p p e a l .  L a n d m a r k ' s  a p p e a l  i s  now 
p e n d i n g  b e f o r e  t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f , o r  t h e  
N i n t h  C i r c u i t .  
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By letter dated May 7 ,  Doyon requested that our Office 
award Doyon bid preparation costs it incurred in connection 
with this procurement. 

It is the policy of this Office not to consider issues 
that are pending before a court of competent jurisdiction 
uniless the court requests or otherwise expresses an interest 
in receiving our views. Schmid Laboratories,Inc.-- 
Reconsideration, B-212024.3, Sept. 23, 1983, 83-2 C.P.D. 
1 368. - See Space Age Engineering, Inc., B-208902.3, 
July 26, 1983, 83-2 C.P.D. 7 124. We recognize that the 
issue before the Court of Appeals is whether the district 
court has jurisdiction to entertain Landmark's suit. 
However, in view of the fact that the stipulation between 
Landmark and the Corps is the subject of an April 20 order 
by the district court, we believe that the issues presented 
by Landmark's request for reconsideration are still within 
the court's jurisdiction. The ultimate resolution of these 
issues may also impact on our determination of Doyon's claim 
for bid preparation costs. Consequently, at this time, it 
would be inappropriate for us to rule on the requests for 
reconsideration or Doyon's claim for bid preparation costs. 
Accordingly, we are closing our file on these matters. In 
the event the Court of Appeals finds that' the district court 
does not have jurisdiction to entertain Landmark's suit, the 
parties may resubmit the issues to this Office. 

The requests for reconsideration and the claim for bid 
preparation costs are dismissed. 
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Harry R. Van Cleve 
Acting General Counsel 


